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Charge: 
Review the applicable portions of the state's penal laws and make legislative recommendations 

regarding whether existing protective order laws are sufficient or could be amended to include 'red flag' 

or mental health protective orders or whether 'red flag' or mental health protective orders should be 

independently created to allow law enforcement, a family member, a school employee, or a district 

attorney to file a petition seeking removal of firearms from a potentially dangerous person and providing 

for mental health treatment for the potentially dangerous person, while preserving the fundamental 

rights of the Second Amendment and ensuring due process. 

 

 

Introduction 

 

The House Committee on Criminal Jurisprudence has a great responsibility in researching legislative 

options under today’s charges. The Texas Conservative Coalition Research Institute (TCCRI) takes great 

interest in any efforts to discuss legislation touching on fundamental rights such as the Second 

Amendment right to keep and bear arms.  

 

In public policy debates as contentious as those surrounding firearms, it is important to remind 

participants of the context in which these debates take place, and this testimony seeks to do that at the 

outset with a discussion of trends in violent crime and gun-related crime over the last quarter century.  

 

With respect to the first charge before the committee, a red flag law—or “gun violence restraining 

order”—is something that should only be considered if the right protections are in place. This testimony 

goes into detail discussing what those protections should be, and serious consideration of such 

legislation should not be given unless those protections are present. Required elements in a gun 

violence restraining order statute include: 

 

1. Only close relatives or individuals living with the respondent should have standing to seek a gun 

violence restraining order. Such an order may not be initiated by an employer, law enforcement 

officer, or district attorney. 
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2. There must be presumption that the respondent does not pose a significant risk of harm to 

himself or others. That presumption must be overcome by clear and convincing evidence to the 

contrary. 

3. In the event of an emergency ex parte hearing, the respondent must have the right to be 

present, to have counsel present, and to contest an emergency order. 

4. In the event of an emergency, ex parte order, a full hearing should be scheduled quickly — 

ideally within 72 hours. 

5. Respondents should have the right to request a hearing before a jury of peers. If time 

constraints or the need for an emergency ex parte hearing preclude such a proceeding, the 

respondent should have the right to a timely appeal to a hearing before a jury of peers. 

6. An order should automatically expire after 30 days. The burden must be on the petitioners to 

initiate and satisfy the requirements of a new order. 

7. There should be a criminal penalty for knowingly initiating a gun violence restraining order 

based on false allegations. 

 

Previous bills filed in the Texas Legislature do not meet these standards. Any effort to create a gun 

violence restraining order statute in the 86th Legislative Session should use these protections as a 

starting point. The debate should be whether to create a “red flag” law at all, not what kind of law 

should be created. If the Legislature does create such a law, it must include these protections. 

 

Gun Violence, Mass Shootings, and School Shootings are Trending Downward 

 

Context matters when making public policy, particularly when the drive for reform is reactionary, rather 

than proactive, as is the case with gun control. Violent crime in the United States has been falling rapidly 

for a quarter century and continues to be in a downward trend. According to FBI statistics, the violent 

crime rate fell 48% between 1993 and 2016.i The rates of gun-related deaths are roughly half of what 

they were in the early 1990s.ii Roughly two-thirds of all gun-related deaths are suicides.iii Of guns used in 

homicides, rifles of all kinds account for less than three percent of deaths, with the overwhelming 

majority committed using handguns.iv These trends should provide important framing for any debate 

over gun laws. 

 

Despite popular belief, mass shootings—including school shootings—are not increasing in frequency. In 

a March 2018 preview of research at Northeastern University by James Alan Fox, Northeastern released 

data showing no increase in frequency of school shootings.v The research finds that mass murders occur 

between 20 and 30 times per year, and roughly one of those, on average, takes place at a school.vi It also 

finds that shootings involving students have been declining since the 1990s, when four times the 

number of children were killed in schools than are killed in similar circumstances today.vii There have 

been 16 multiple victim shootings in schools since 1996. Eight of those were mass shootings (4 or more 

deaths, excluding assailant). Furthermore, Fox provides that students are far more likely to be killed 

drowning in a pool or in a bicycle accident than by gunfire at a school.viii The following graph is provided 

by Fox and Northeastern University to illustrate those points: 

 

http://www.tccri.org/


3 
Texas Conservative Coalition Research Institute  www.tccri.org – PO Box 2659, Austin, TX 78768 

 
 

Gun violence, mass shootings, and school shootings are of paramount importance, but context matters 

when tradeoffs are made in public policy, and gun control measures are tradeoffs. If there is going to be 

a discussion about the extent to which state government is willing to infringe on Second Amendment 

rights (which, according to the Constitution, “. . . shall not be infringed.”), the facts—that violence, 

school shootings, and shootings in general, while extremely serious in nature, are not an epidemic—

matter. Therefore, the urge to “do something,” should be tempered, and proposals for “common sense” 

reforms should be proposals that (1) could actually prevent the kinds of violence society seeks to 

prevent, and (2) does so in a way that does not infringe the Second Amendment rights of lawful gun 

owners. Very few reform options satisfy those two conditions. If properly constructed and implemented, 

a red flag law could fall into that category. 

 

“Red Flag” laws and Gun Violence Restraining Orders 

 

Governor Abbott recently proposed in his “School and Firearm Safety Action Plan to “study a protective 

order law to keep guns out of the hands of those mentally unfit to bear arms, but only after legal due 

process is allowed to ensure second amendment rights are not violated. ix Specifically, Governor Abbott’s 

recommendation is as follows: 

 

Encourage the Texas Senate and House leaders to issue an interim charge to consider the 

merits of adopting a red flag law allowing law enforcement, a family member, school 

employee, or a district attorney to file a petition seeking the removal of firearms from a 

potentially dangerous person only after legal due process is provided.x 
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The first charge before the Committee today answers the Governor’s call and asks “whether existing 

protective order laws are sufficient or could be amended to include 'red flag' or mental health protective 

orders or whether 'red flag' or mental health protective orders should be independently created . . . 

while preserving the fundamental rights of the Second Amendment and ensuring due process.” 

 

“Red flag” laws—often called “gun violence restraining orders” in the current context are one of the few 

reforms that could actually prevent some gun-related deaths. The “some” in the previous sentence 

should be stressed because there is no final fix to gun-related deaths. Just as an assault weapon ban 

would not have prevented the recent tragedy in Santa Fe, Texas (the killer used a shotgun and a .38 

revolver), it is not clear that a gun violence restraining order would have prevented it either, though 

ongoing investigation may resolve that uncertainty.  

 

The shooting in Parkland, Florida, on the other hand, appears to be as clear an example as there can be 

in which a gun violence restraining order may have prevented a tragedy. In a post-Parkland commentary 

entitled “Gun-Violence Restraining Orders Can Save Lives,” conservative commentator and civil rights 

attorney David French lays out a set of facts highlighting what was known to people within the killer’s 

orbit, and it is worth quoting at length: 

 

In the annals of “See something, say something,” there are few more heartbreaking and 

infuriating reads than the transcript of an informant’s call to the FBI on January 5, 2018. 

In a 13-minute detailed report, a person claiming to be close to Parkland, Fla., school 

shooter Nikolas Cruz described in excruciating detail Cruz’s mental problems, his violent 

tendencies, and the concern that he would go “into a school and just [shoot] the place 

up.” 

 

The caller listed Instagram accounts, described pictures of Cruz posing with guns, and said 

that Cruz was “into ISIS” and had threatened his mother with a rifle before she died. The 

FBI did nothing. Five weeks later, Cruz walked into Marjory Stoneman Douglas High 

School, opened fire with his AR-15 rifle, and killed 14 students, two coaches, and one 

teacher. 

 

A single FBI failure to act would have been bad enough, but it turns out that person after 

person had called authorities to report Cruz’s behavior, including — most notably — Cruz 

himself. He called local authorities to say that he was “dealing with a bunch of things.” He 

told police that he’d been in a fight and was struggling with the death of his mother. 

 

Nothing was done. No one acted. Then Cruz killed kids.xi 

 

As rare as mass shootings are, French points out that three common trends have emerged: 

 

First, time and again mass shooters raise red flags before their fatal rampage. They’ll 

exhibit evidence of radicalization (as did the Orlando, Fla., nightclub shooter and the Fort 
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Hood killer), they’ll exhibit evidence of extreme mental distress (as did the Sandy Hook 

shooter and the Virginia Tech killer), or they’ll engage in dangerous or threatening 

behavior (as did Cruz). Both sane and insane killers have a hard time keeping their 

murderous intent to themselves. They broadcast their dangerous proclivities, especially 

to those who are closest to them. 

 

Second, the bureaucratic systems designed to protect the public fail with depressing 

regularity. Since 2015, mass shootings in Charleston, S.C.; Orlando; Sutherland Springs, 

Texas; and Parkland happened after federal authorities either failed to properly update 

the background-check system or failed to follow up on warnings from the public. The 

Virginia Tech shooting happened after a state court judged the shooter to be a danger to 

himself, yet that information was never passed on to the federal background-check 

database. 

 

Third, family members and others close to shooters often see warning signs but don’t 

possess the legal tools necessary to intervene. The Tucson mass shooter and the Aurora, 

Colo., killer both had extensive histories of troubling conduct but did not exhibit behavior 

that would have required institutionalization.xii 

 

The evidence supports French’s assessment of these trends. And the proper response is not to regulate 

or “control” guns, but to take a closer look at the people using them in terms of the danger they pose.  

 

That is what a gun violence restraining order does. It allows people with direct knowledge of a person’s 

danger to others to seek a court order allowing law enforcement to temporarily remove guns from that 

person’s possession or acquisition. This is no small thing as it directly implicates the Second 

Amendment’s protection of the right to keep and bear arms. If due process and the proper protections 

are not in place, such plans should be opposed. However, the potential for common ground and support 

is present if the plan is properly drafted and implemented. 

 

Ensuring Due Process and Respecting the Second Amendment 

 

Conservatives should consider supporting a gun violence restraining order proposal, but only if certain 

requirements are met. Again, David French offers a starting point with the following elements that 

should be present in a well-crafted gun violence restraining order law: 

 

1. It should limit those who have standing to seek the order to close relatives, those 

living with the respondent, and perhaps also school principals or employers. 

2. It should require petitioners to come forward with clear and convincing evidence that 

the respondent is a significant danger to himself or others. 

3. It should grant the respondent an opportunity to contest the claims against him. 

4. In the event of an emergency, ex parte order, a full hearing should be scheduled 

quickly — ideally within 72 hours. 
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5. The order should lapse after a defined period of time (30 days would be acceptable) 

unless petitioners can produce clear and convincing evidence of continued need. 

 

TCCRI agrees that these elements must all be included in a proposed statute creating gun violence 

restraining orders, but those protections are a starting point. From the outset, there are elements of red 

flag laws described in Governor Abbott’s proposal (again, Governor Abbott proposes only to study the 

issue) that differ from those highlighted by French, and there are necessary protections that neither 

French nor the Governor’s paper include. Nevertheless, all agree in high standards for due process.  

 

First, a gun violence restraining order should not be initiated by law enforcement or by a district 

attorney. Close relatives and people living with the subject are the only people with knowledge enough 

to recommend that a person’s rights be temporarily restricted. They should not. If a district attorney, 

someone in law enforcement, or a principal or employer believe that a person poses a danger to 

themselves or others, then they should be able to convince a family member to initiate the proceeding. 

This casts an admittedly small net, but the point is to make the plan as targeted as possible. 

 

An additional element missing from both David French’s outline and the Governor’s proposal is the right 

to a jury. If a hearing before a jury of peers is not feasible due to time constraints, then the respondent 

should have an absolute right to appeal the granting of an order to a hearing in which a jury of peers 

must be convinced (under a clear and convincing standard) that he or she poses a danger to themselves 

or others. The order should be (a) an immediate ex parte hearing only to determine if there is cause of a 

full hearing (not to make a determination on the merits), (b) full hearing within 72 hours, preferably 

before a jury, and (c) if a jury was not present at the full hearing, the respondent must have an absolute 

right to appeal an adverse decision to a hearing before a jury. Though the Governor’s plan does not call 

for a jury trial, it calls for the highest standards of due process. A jury proceeding meets that standard. 

 

Lastly, the order must lapse within a short period of time, ideally 30 days. The order should 

automatically expire and lift at that time, and the burden must be on the petitioner to re-establish by 

clear and convincing evidence that the conditions exist to reauthorize the order for another 30 days. 30 

days is long enough to thwart and address an imminent action, but short enough to not create an 

excessive burden. The desire is for a gun violence restraining order to be as limited and narrowly 

tailored as possible while still being effective. There should be a presumption that the responded does 

not pose a danger to himself or others. Petitioners must overcome this presumption with clear and 

convincing evidence to the contrary. Lastly, the statute should include a criminal penalty for knowingly 

initiating a proceeding for a gun violence restraining order based on false allegations. 

 

Existing Law for Protective Orders Should Not Be Amended to Include Gun Violence Restraining Orders 

 

Part of the Committee’s charge is to seek “whether existing protective order laws are sufficient or could 

be amended” to include a “red flag” or gun violence restraining order. The answer to that inquiry should 

be an emphatic “no.” Relevant existing law on protective orders is found in Chapters 81 and 85 of the 
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Family Code, and those laws are tailored for distinctly different purposes than those behind gun violence 

restraining orders. Its protections are also not adequate.  

 

First, a protective order under Chapter 85 of the Family Code requires a finding that family violence has 

both occurred and is likely to occur in the future.xiii The court may then prohibit the respondent from 

communicating with persons protected by an order and going near certain locations.xiv With respect to 

firearms, a protective order may prohibit a person from possessing a firearm and the subject of an order 

“shall” have their license to carry a firearm suspended.xv 

 

Unlike a protective order under the Family Code, the potential subject of a gun violence restraining 

order has not necessarily committed a crime of any kind. To add such a provision to existing statute 

would conflate the purposes of two distinctly different kinds of orders. Therefore, if enacted, a gun 

violence restraining order should be created as its own standalone statute, where the heightened 

barriers to issuing such an order and heightened protections for a person subject to one are clear. 

 

House Bill 866 (Moody) Is Not an Acceptable Proposal for Gun Violence Restraining Orders 

 

The Texas House Democratic Caucus tweeted on May 30, 2018 that “@GregAbbott_TX just called for the 

passage of Rep. @moodyforelpaso legislation from last session, HB 866, creating a lethal violence 

protective order #txlege.”xvi That assertion is false. Not only did Governor Abbott only call on the 

Legislature to study the issue, but the text of his proposal does not state or indicate support for HB 866. 

To the contrary, the Governor’s plan clearly indicates that that an acceptable plan would have to include 

greater protections than those present in HB 866. Furthermore, under the David French factors—

outlined above—and the additional considerations discussed herein, HB 866 fails on most counts. The 

bill’s shortcomings include the following: 

 

1. It is not limited to “to close relatives, those living with the respondent, and perhaps also school 

principals or employers.”  

2. It does not use a “clear and convincing” standard until the full hearing, which can be held up to 

14 days after guns have already been confiscated using a “reasonable cause” standard. 

3. A respondent may have guns seized for up to 14 days before given an opportunity to contest the 

claims at a full hearing. 

4. Orders under HB 866 last for a full year, not for short and limited duration that automatically 

expires. It also allows the court to initiate a hearing for a renewal, rather than those closest to 

the respondent. 

5. HB 866 makes no provision for a proceeding before a jury of peers. 

 

Conclusion  

 

The discourse surrounding public policy issues on guns is toxic. There is an opportunity for common 

ground on things like gun violence restraining orders or “red flag” laws if done properly, but that may 

prove difficult, particularly when one side is willing to misrepresent the other side’s support (e.g. HB 866 
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announcement by House Democratic Caucusxvii). The National Rifle Associate (NRA) has tentatively 

supported gun violence restraining orders, but only if done properly.xviii The NRA’s support is not 

absolute, as a statement issued in response to a gun violence restraining order proposal in New York 

makes clear: 

 

A.11148 creates an "extreme risk protection order," and the bill sets up a process for gun 

confiscation that lacks due process for those who are subject to these temporary and 

permanent orders.  This is a troubling bill that would allow teachers, coaches, guidance 

counselors and even part time employees to petition to have firearms surrendered.  This 

can all be done with ex parte hearings where a person is not entitled to notice and a 

hearing.  The bill contains a very low burden of proof, probable cause.  A.11148 directs 

courts to consider innocuous circumstances like simple firearm ownership when ruling on 

whether a threat exists.   And when a person petitions to have the order lifted the burden 

of proof is improperly reversed so that the respondent is now forced to prove by "clear 

and convincing" evidence that the order should be lifted.  This type of order is rife for 

abuse.  Teachers with differing political opinions or personal differences could initiate 

these court proceedings with little proof that an actual threat exists.  It also creates 

serious Fourth Amendment infringements whereby parents and legal guardians could be 

forced to surrender their guns. The bill does nothing to punish those who make false 

allegations.xix 

 

The NRA is correct in their skepticism, as New York’s proposal lacks proper protections of civil rights and 

guarantees of due process in several key areas. The protective provisions in New York are quite different 

than those in Arizona, where the NRA endorsed Governor Ducey’s red flag proposal.xx The standards 

TCCRI recommends for gun violence restraining orders in Texas are higher than those endorsed by the 

NRA in Arizona. If proponents of gun violence restraining orders in Texas are willing to provide these 

protections, then it is possible to find common ground.  
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