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Executive Summary 
 
The state jail system and state jail felonies were created in 1993 in order to help alleviate overcrowding 
in prison and county jails, to reduce low-level criminals from contact with violent offenders found in 
prisons, and to emphasize treatment and rehabilitation in order to reduce recidivism rates for low-level 
crimes. State jail felonies and state jails have been reformed several times in the ensuing decades and 
are now, despite their original mission, considered less effective than state prisons in terms of 
rehabilitating inmates and offenders.  
 
A state jail felony is punishable by confinement in a state jail for 180 days to two years and a fine of up 
to $10,000. Time in state jails is served “day for day,” meaning that there is no parole and no extra time 
accrued for good behavior. However, Section 12.44 of the Texas Penal Code allows a person charged 
with a state jail felony to plead guilty and receive punishment as though he or she had committed a 
misdemeanor. As this paper explains, the accused often accrue good time served while awaiting 
disposition of their cases, so by the time the case reaches disposition, a felony conviction with 
misdemeanor sentence is an appealing option that allows quick release. This is a major contributor to 
the revolving door nature of state jail felonies. Essentially, Section 12.44 allows conviction and release. 
Despite reduced recidivism being an original goal of creating state jail felonies in the first place, state jail 
felons now recidivate at a higher rate than cohorts in state penitentiaries. 
 
The state needs a different approach to state jail felonies. Not one that decriminalizes or merely 
provides leniency to criminal conduct, but one that focuses on methods that help lower recidivism and 
crime through diversion, community supervision, and treatment. Pretrial diversion, treatment, and 
community supervision have a track record of lowering crime, reducing recidivism, and generating cost 
savings.  
 
Through a pilot program, Harris County has changed the way in which it approaches state jail felonies. 
Using a consolidated docket for state jail felonies and special assessments of incoming accused and 
repeat offenders, Harris County has dramatically reduced its recidivism rates among state felons and 
reduced the number of beds occupied by state felons. It has achieved these results largely by giving first-
time and certain repeat offenders the treatment and supervision they need in order to re-enter society 
in a productive way.  
 
This paper proposes a state-level approach to state jail felonies—at least certain specific state jail 
felonies with high recidivism rates—partially modeled on Harris County’s approach. It lays out a four-tier 
system of supervision, treatment, and punishment, with the lower tiers providing incentives for 
rehabilitation and against recidivism, and the upper tiers providing punishment through mandatory 
sentencing. The mandatory sentences for repeat offenses in the later tiers represent a more serious 
punishment than is currently in statute for state jail felonies. The state’s approach to these crimes 
should utilize both the carrot and the stick. 
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I. Introduction 
 
Roughly 300 bills are referred to the Texas House Committee on Criminal Jurisprudence each Legislative 
Session.1 These bills cover a vast landscape of criminal justice reforms, from addressing wrongful 
convictions2 and changes to the sex offender registry,3 to raising,4 lowering or eliminating the penalties 
for specific crimes or wrongful actions.5 Indeed, there appears to be broad agreement that the criminal 
justice system is in need of reform. The disagreements typically come into play when the conversation 
reaches the point of offering solutions. A current position with increasing popularity is to simply 
decriminalize certain conduct or make penalties more lenient in order to achieve the same ends that 
would be achieved through decriminalization.  
 
Take, for example, low-level drug offenses. House Bill 81 (85R | Moody, et al.) would have 
decriminalized possession of up to one ounce of marijuana (Note: For context, one ounce is typically 
sufficient to produce between 28 and 56 “joints.”6) and replaced the criminal penalty with a $250 civil 
fine. Reforms like HB 81 are illustrative of criminal justice proposals that are becoming increasingly 
popular. However, simply eliminating the criminal penalty associated with a certain action does not 
necessarily address the problems associated with those actions. As the Texas Conservative Coalition, a 
caucus in the Texas Legislature, explained in a committee writeup of HB 81: 
 

We often mistake drug consumers for victims – ones suffering punishment for which they 
are undeserving, since in the case of habitual users, they are “helpless” to address their 
“addiction.”  But in reality, and with hard work, drug use can be avoided, as the recent 
tobacco situation proves.  “The mass abandonment of cigarettes by a generation of 
educated people demonstrates that, given responsibility for their actions and blamed for 
their outcomes, huge numbers of people will give up a bad habit even if it is difficult.”7  
 
Thus, with regard to HB 81, the fundamental question is: what is the appropriate penalty 
for marijuana possession? 
 
Penalties can’t be too forgiving, or else the negative social stigma around consumption 
may erode.  As one scholar has explained, “Mercy cannot be meaningful as an exception 
to justice as a rule, or else mercy swallows justice.”8  Assuming, then, that there is a place 
for “temporary blame, shame, and dishonor”9 when it comes to marijuana possession, 
what should they consist of? How, in the case of low-level drug offenses, may the interests 
of justice be served? 

 
The writeup of HB 81 goes on to suggest that there are better approaches to criminal justice reform. 
Though it does not recommend lowering penalties, this paper seeks to explore “a better approach” to a 
certain category of criminal offense: The State Jail Felony. The paper explores changes made to the state 
jail felony statutes over time and how those changes have moved the categorization of crimes as state 
jail felonies away from the original mission of lowering recidivism through treatment, intervention, and 
supervision.  
 
Harris County has taken a new approach to certain state jail felonies, consolidating them into a single 
docket, assessing offenders for the appropriate form of treatment and supervision, and then ordering 
such. Albeit narrowly focused in terms of the crimes covered, the program has proven successful thus 
far and the state should consider creating a state-level framework for state jail felonies based in part on 
that model.    
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II. State Jail Felonies 
 
History and Background 
 
State jail felonies are the product of reforms to the Texas Penal Code enacted in 1993 by the 73rd Texas 
Legislature.10 Senate Bill 532 (73R) and Senate Bill 1067 (73R) created the state jail system and state jail 
felonies in order to “alleviate overcrowding in prison and county jails.”11 Under SB 1067, state jail 
confinement sentences of 180 days to 2 years (and up to $10,000 in fines) would be immediately 
suspended and defendants were placed under community supervision for two to five years.12 If an 
offender took action resulting in revocation of community supervision, then the offender would serve 
the entire sentence in a state jail. The opportunity for immediate release with a mandatory jail sentence 
as punishment for violating the terms of that release was a classic carrot and stick approach. 
 
Much has changed since 1993. As a 2015 Interim Report from the House Committee on Criminal 
Jurisprudence explains, the original intent of the state jail felony program “was to remove low-level 
criminals from contact with violent offenders as found in the prison system, reduce overcrowding in the 
prison system, and emphasize treatment and rehabilitation with the goal of reducing recidivism rates for 
low-level offenders.”13 These goals were meant to be accomplished through work programs, 
rehabilitation, and educational opportunities.14 
 
The legislature subsequently modified the state jail program several times. Senate Bill 15 (74R) made 
community supervision for state jail felons with one prior conviction discretionary instead of 
mandatory.15 Two years later, Senate Bill 663 (75R) removed all mandatory community supervision, 
which allowed judges to sentence all state jail felons directly to state jail. Again, the Interim Report 
explains that “[t]hese changes resulted in the direct sentencing to state jails for the majority of state jail 
felonies.”16 It was a hard shift away from community supervision. 
 
Several additional reforms followed, most of which “demonstrated a small move back towards the 
original intention of state jails[.]”17 However, state jail facilities are generally considered “less effective 
than state prisons in rehabilitation, too expensive, and are notorious for high recidivism rates.”18 Thus, 
they are distinguishable from state prisons and county jails in the opposite way than what was intended. 
 
Current Offenses 
 
There are five categories of felonies in Texas, ranging in seriousness from capital felonies down to state 
jail felonies.19 Over 55 crimes are specifically designated as state jail felony crimes in the Penal Code. 
Those crimes include a broad range of criminal activity including certain categories of fraud and theft,20 
criminally negligent homicide,21 certain categories of insurance and Medicaid fraud,22 a fourth 
prostitution conviction,23 and certain forms of obscenity,24 to name a few. In addition to offenses 
specifically designated as a state jail felony, any offense designated as a felony in the Penal Code 
without specification is treated as a state jail felony.25  
 
Chapter 481 of the Health and Safety Code designates at least an additional 16 different state jail 
felonies. These include things like possession or delivery of controlled substances,26 possession of 
certain amounts of marijuana,27 and possession or delivery of certain categories of drug paraphernalia.28  
 
A list of crimes specifically identified as a state jail felony in the Penal Code and Chapter 481 of the 
Health and Safety Code is included in Appendix A. 
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Penalties 
 
An individual found guilty of a state jail felony “shall be punished by confinement in a state jail for any 
term of not more than two years or less than 180 days.”29 In addition to confinement, such an individual 
may be punished by a fine of up to $10,000.30 A state jail felony may be upgraded to a third degree 
felony if committed using a deadly weapon or if the individual was previously convicted of a crime 
relating to human trafficking, sexual abuse of children, or a variety of violent offenses, such as murder, 
sexual assault, or compelling prostitution, to name a few.31 Additionally, if it is shown at trial that the 
defendant has previously been convicted of two state jail felonies, a subsequent conviction for a state 
jail felony “shall be punished for a felony of the third degree.”32 Other repeat convictions may upgrade a 
state jail felony as high as a second degree felony.33 
 
Unlike other categories of felony, state jail felons are housed in specific state jails. They do not serve in 
the Texas Department of Criminal Justice or in a county jail and they are not eligible for parole. State jail 
felony sentences are served “day for day,” meaning that in addition to no parole, there is no time served 
reduction for good time as there is in prison sentences for other levels of felony conviction. There is a 
program called the Diligent Participation Credit program, which allows time credit to state jail felons 
who diligently and successfully complete certain education, work, and substance abuse programs, but a 
state jail felon sentenced to state jail will typically serve the full sentence in a state jail.34 
 
Penal Code § 12.44 
 
Section 12.44 of the Penal Code is a considerable exception to the rule that state jail felons typically 
serve a full sentence in a state jail. Under Section 12.44, a state jail felon may be punished as though he 
or she has committed a misdemeanor. Section 12.44 has two subsections. Section 12.44(a) allows a 
court to punish a defendant convicted of a state jail felony as though that person committed a Class A 
misdemeanor “if, after considering the gravity and circumstances of the felony committed and the 
history, character, and rehabilitative needs of the defendant, the court finds that such punishment 
would best serve the ends of justice.”35 Section 12.44(b) allows a prosecuting attorney to request that 
the court authorize prosecution of a state jail felony as a Class A misdemeanor.36 Section 12.44(a) is 
heavily utilized and has undermined the purpose of the state jail felony in numerous ways. 
 
Reducing a state jail felony conviction punishment (note that only the punishment is reduced; the 
conviction is still a state jail felony) to that of a Class A misdemeanor has several benefits for the 
convicted. First, a Class A misdemeanor is punishable by a fine of up to $4,000, a jail term of up to one 
year, or both, which is considerably lower than a state jail felony punishment. Furthermore, instead of 
being forced to serve a sentence “day for day,” which is the case with a state jail felony, inmates may be 
awarded time for good conduct in accordance with a particular county’s time credit policy. In practice, a 
state jail inmate may be released or let out on parole with only a fraction of the sentence actually served 
in a jail facility.  
 
In the realm of criminal defense, a culture has grown up around Section 12.44. “For accused persons 
facing prosecution for certain low-level felony offenses,” one criminal defense lawyer blog points out, 
“Texas Penal Code Section 12.44 is like the Holy Grail of plea deals. Clients continuously ask ‘what is a 
12.44(a)’ . . . ‘can I get a 12.44(a)’ . . . and ‘how does 12.44(a) work?’ They ask the same questions about 
Section 12.44(b).”37 Another criminal defense blog shared an anecdote indicative of the culture around 
Section 12.44: 
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But then I had this client who I was already representing on a Motion to Revoke and we 
had previously worked out an agreement by which he would spend 30 days in county jail, 
catch up on some fines and fees he owed as part of his felony probation, and his probation 
would be continued. . . . Since my client was going to be in county for 30 days, we arranged 
for his family to take care of his outstanding balance with the probation department. 
. . . 
I ask him "Did you tell your family not to pay your balance with probation?" and he says, 
"Yeah, I'm just going to do that thing where I get my offense reduced to a misdemeanor." 
I tell him, "You are here on [a motion to revoke] for a 3rd degree felony.  You cannot get 
that reduced to a misdemeanor."  I was frustrated because now this is the fourth time I 
have had someone tell me that they are just going to "12.44(b)" their case.38 
 

Essentially, Section 12.44 allows conviction and release. The accused accrue time served while awaiting 
disposition of their case, and often times they earn extra days towards a sentence through good time 
served. By the time the case reaches disposition, a felony conviction with misdemeanor sentence is an 
appealing option that allows quick release. This is a major contributor to the revolving door nature of 
state jail felonies. 
 
The Revolving Door 
 
While they were originally meant to emphasize treatment and rehabilitation, reduce overcrowding, and 
reduce recidivism rates for low-level offenders, state jails have become facilities that achieve very little 
in the way of those goals. In 2014, the population of individuals sentenced to state jails was 10,616.39 
Because state jails may also house prison transfer inmates, the population is much higher. In total, in 
2013, state jails received 22,371 incoming offenders and released 22,601.40 Only 118 of those offenders 
were released to community supervision.41 Indeed, “state jails are no longer the backup to community 
supervision, but are the primary response to state jail felonies with minimal rehabilitation opportunities 
and maximum sentences served.”42 Inmates go in, they come out, and few of the original goals of the 
system are achieved. 
 
Much of the revolving door is related to recidivism rates for state jail felons, which—despite reduction 
being one of the primary goals of state jail felonies—are actually higher than rates of inmates in the 
state penitentiary.43  
 
The Legislative Budget Board has a Criminal Justice Data Analysis (CJDA) team that calculates recidivism 
rates for correctional populations. Recidivism is defined as “a return to criminal or delinquent activity 
after previous criminal or delinquent involvement.”44 CJDA looks at data for individuals who were 
rearrested, adjudicated or re-adjudicated, convicted or reconvicted, and incarcerated or reincarcerated 
within three years of release from incarceration or within three years of the start of supervision.45 As the 
following table provided in the 2017 CJDA analysis shows, the state jail cohort is consistently the worst 
performer in terms of individuals being rearrested within three years of release or start of supervision: 
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Table Source: Legislative Budget Board (2017)46 

 
The state jail cohort also performs poorly in terms of incarceration or reincarceration within three years 
of release or start of supervision: 
 

 
Table Source: Legislative Budget Board (2017)47 

 
Given the original intent of state jail felonies, these levels of recidivism should not be acceptable. 
Furthermore, as state jail felonies have departed from things like community supervision and 
treatment—options that are available to worse felony offenders—the problem has been exacerbated. 
 

III. Pretrial Diversion and Associated Benefits 
 
Pretrial diversion, treatment, and community supervision have a track record of lowering crime, 
reducing recidivism, and generating cost savings.  
 
Reducing Crime and Recidivism through Community Supervision and Treatment 
 
Over the past 30 years, there has been a significant amount of research on what types of interventions 
are effective in reducing future recidivism. The extant research has demonstrated that with the 
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appropriate level of intervention, applied to the right population, and under the right conditions, 
probation can be a very effective option to reduce recidivism.48 To meet these criteria, James Bonta of 
Public Safety Canada and D.A. Andrews of Carleton University developed a set of strategies or principles 
that corrections agencies could follow to best implement effective practices in reducing recidivism.49 
These principles, identified as risk, needs, and responsivity (RNR), have been supported in ongoing meta-
analytic studies showing significant reductions in recidivism. Specifically, the RNR model starts with a 
comprehensive assessment process, which begins with an assessment of composite risk—allowing for 
agencies to identify the overall risk of an offender.50 From there, successful agencies are able to 
differentiate supervision and services based on the identified needs captured through the assessment 
process and operationalized through the development of individualized case plans.51 The responsivity 
principle suggests that agencies should adjust their interventions to the individual barriers that each 
offender presents during their supervision period.52  
 
Chris Trotter of Monash University (Australia) conducted a meta-analysis of eight different studies 
looking at how supervision combined with treatment of offenders on probation or other community-
based orders impacts recidivism rates.53 Trotter concludes, in part, the following: 
 

[A]ll of the studies that have examined the use of skills and client recidivism found that 
when probation officers used certain practice skills, their clients offended less often. In 
seven of the eight studies this was at statistically significant levels.54 

 
The skill sets of probation officers studies vary, but Trotter found that officers who build rapport, 
reinforce positive behavior, and teach new skills have significantly better outcomes.55 In the end, 
probation agencies that work through the RNR model and incorporate effective treatment strategies are 
the most effective in reducing future criminal behavior.  
 
Reducing Crime and Recidivism Through Treatment  
 
The Council of Economic Advisers under the Trump Administration published a report on “Returns on 
Investments in Recidivism-reducing Programs” in May 2018 (The “CEA Report”).56 That report found, 
among other things, that mental health and substance abuse programs can both reduce crime and 
incarceration costs.57 
 
Several forms of targeted therapy have been effective in reducing recidivism. Cognitive behavioral 
therapy (CBT) and multisystemic therapy (MST)—both are forms of mental health treatment programs—
have been successful. CBT can be used for substance abuse and other mental health issues. It has been 
shown to reduce recidivism by 20 to 30 percent.58 
 
The CEA Report details several examples of studies showing the benefits of mental health treatment on 
recidivism. In a 2017 study of CBT treatment of adult offenders on probation in Philadelphia, the 
treatment group was 17 percent less likely to recidivate after treatment.59 A 2011 study of MST 
treatment used a sample of 176 juvenile offenders.60 The juveniles were randomly assigned MST 
treatment or individual therapy.61 The treatment group showed a 36 percent reduction in recidivism for 
the treatment group. 62 The CBT study in Philadelphia and the MST treatment study on juveniles are but 
two examples of successful programs. 
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Substance Abuse Programs 
 
Substance abuse and crime are closely connected. Nationwide, over half of all state prisoners meet the 
criteria for substance abuse, and yet fewer than 10 percent receive drug treatment.63 Studies on 
substance abuse treatment are mixed, particularly programs delivered in prisons, but in terms of 
treatment during community supervision, the results are generally positive.64  
 
A 2015 study showed a statistically significant reduction in revocation of probation of 45 percent among 
a randomized controlled trial of participants in the Harlem Parole Reentry Court engagement program.65 
Similarly, a 2011 study analyzed the Washington Intensive Supervision Program, which demonstrated a 
65 percent reduction in the six-month recidivism rate following release.66 
 
“Taken together,” the CEA Report explains, there is an estimated “median treatment effect from 
substance abuse programs of 17 percent.”67 Even “outpatient [and] non-intensive treatments reduce 
recidivism by an estimated 11.6 percent[.]”68 
 
Lowering Costs to Government 
 
Incarceration is expensive. It costs money to house, feed, provide medical care, and supervise inmates. 
These costs are borne by taxpayers through government, which is why it is important that programs be 
useful, beneficial, and efficient. If programs outside of incarceration can do a better job of reducing 
crime without endangering the public—as can be the case with probation and certain kinds of 
treatment—then those options should be utilized to a greater extent than they are.  
 
At a basic level, probation and treatment are less expensive than incarceration. State jails cost 
approximately $43 per day, per offender.69 Treatment and community supervision are considerably less 
expensive at approximately $10 per day.70  
 
Savings are not found in just absolute terms (i.e. supervision instead of jail). The CEA Report argues that 
treatment and probation can actually reduce crime. In terms of reducing costs to government and 
taxpayers, the CEA Report estimates that the reduction in crime “constitutes a value of about $0.92 to 
$3.31 per taxpayer dollar spent. The reduction in long-run incarceration costs constitutes a value of 
about $0.55 to $1.96 per taxpayer dollar spent, for a total return of $1.47 to $5.27 per taxpayer dollar 
spent for mental health and drug treatments, respectively.”71 The CEA Report emphasizes the 
opportunity for savings: 
 

Based on our calculations, we estimate that both mental health and drug treatments have 
the potential to reduce combined Federal and State budget expenditures on 
incarceration. If spending on these programs were to come from a reallocation of current 
funds, for example by reassessing the effectiveness of current programs and replacing 
those that have not been shown to generate returns, cost reductions could be achieved 
with fewer budgetary outlays, resulting in higher returns. We also find that educational 
programing needs only a modest impact on recidivism rates in order to be cost effective.72 

 
If there is a way to save the state money, lower recidivism and crime, and improve the future prospects 
of offenders without endangering the public, then that should be explored. 
 
As the next section will explain, Harris County took these ideas, and, through a pilot program, 
implemented many of them with respect to state jail felons. The program has been successful. 
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IV. The Harris County Pilot Program73 

 
The problems associated with the state’s current approach to state jail felonies are prominent in Harris 
County, which historically has accounted for over 20% of all commitments to state jails. It is estimated 
that in 64% of state jail felony cases in Harris County, defendants were already in jail at the time of case 
disposition, meaning they had already accrued time and were significantly more likely to accept a 
conviction rather than accept diversion or treatment.  
 
The county has taken unique steps to address these issues through a pilot program emphasizing 
treatment and supervision over repeated sentences to state jail and the practice of using Section 12.44 
of the Penal Code to sentence state jail felons as misdemeanor offenders.  Prior to the current Harris 
County reforms, analyses of sentencing data from 2011 to 2014 found that individuals sentenced to 
state jail or who utilized Section 12.44(a) of the Penal code had the highest and second highest 
recidivism rates in the county, respectively.  
 
Utilizing a portion of a $2 million grant awarded by the MacArthur Foundation, Harris County has 
dramatically reformed its approach to state jail felonies. Central to Harris County’s program is the 
creation of a single docket—the State Jail Felony Diversion Docket—also known as the Responsive 
Interventions for Change Docket (RIC). Before creation of the RIC, state jail felony cases were heard in 
any of 22 state district courts. The RIC consolidated these (over 5,000) cases to one docket in order to 
reduce the number of days defendants are detained pretrial, reduce the number of defendants receiving 
convictions and state jail commitments, reduce racial and ethnic disparities, and to decrease re-arrest 
rates and slow the revolving door.   
 
Target offenses for the RIC are possession of a controlled substance (less than one gram), possession of 
a controlled substance (one to four grams), and a fourth prostitution offense.  These state jail felony 
crimes have a high level of repetition and recidivism, which makes them strong targets for a different 
kind of intervention.  
 
One of the first actions taken for incoming arrestees is presumptive release on a personal recognizance 
bond or surety bond to minimize the accrual of jail time and avoid unnecessary expenditure of taxpayer 
dollars for pre-trial detainment. Within 24 to 48 hours, arrestees are required make their first 
appearance in court, are provided access to counsel (assignment or hired) and are placed on bond 
supervision. Resolution of the case begins with a comprehensive risks and needs assessment, which 
helps determine the best course of action and treatment needs for a person charged with a crime. 
Teresa May, the director of Harris County’s Community Supervision and Corrections Department, stated 
recently at a conference in Fort Worth that Harris County is projected to send approximately 2,000 
individuals to state jails during FY2018, a trend that appears to be a significant decline from nearly 6,000 
commitments sent to state jails in fiscal year 2015. Most of those individuals are now diverted to proper 
treatment and supervision. 
 
Effects of the State Jail Felony Diversion Docket 
 
The RIC has been successful in achieving its goals. In terms of reducing the average days in jail for a 
covered offense, the mean number of days in jail was reduced from 42 (pre-RIC) to 26 (post-RIC). The 
median reduction was even more dramatic, lowering from 20 days to 3 days. More pronounced were 
the reductions for varying racial and ethnic groups, particularly African Americans, whose median days 
in jail for a covered offense were reduced from 40 (pre-RIC) to 5 (post-RIC).  
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The goal of reducing convictions and state jail commitments through increased use of diversion through 
community supervision was also successful. Where 79% of offenders were sentenced to county or state 
jail before creation of the Pre-trial Intervention Program (PTI) and RIC, only 15% are now convicted and 
incarcerated. Much of that has to do with the increased utilization of diversion and community 
supervision, which increased from 21% of offenders to 85% of offenders. 
 
In terms of reducing recidivism, a first offender placed on pretrial diversion for possession of a 
controlled substance was 50% less likely to be re-arrested within the first year of completion of the 
program than an offender who served jail time instead of supervision. For repeat offenders, deferred 
adjudication resulted in offenders being 36% less likely to be re-arrested than a person who did not take 
supervision (and instead took jail time or a dismissal). Since its inception, the PTI for first offenders has 
an 89% successful completion rate. Only 5% of repeat offenders placed on Deferred Adjudication (with 
one or more priors) have resulted in revocation. The SFJDD shows that diversion and treatment reduce 
recidivism, which means fewer repeat offenders that must be jailed and paid for by taxpayers. It also 
means fewer crimes committed. An increase in pretrial diversion and treatment means fewer offenders 
awaiting disposition of their case. Currently, those offenders are not rehabilitated or punished for their 
crimes in any meaningful sense. This alternative approach has proven successful and should be 
considered as a model statewide.  
 

V. Statewide Model 
 
Harris County’s pilot program provides a model for a comprehensive plan to address state jail felonies 
across Texas. Not only could enactment of such policies at the state level reduce crime, recidivism, 
pretrial detentions, and costs, but it would create a statutory framework for returning state jail felonies 
to their original purposes, which are largely related to those goals. A state-level package of reforms 
could include the following: 
 

1. Repeal Penal Code § 12.44(a) – This provision is used regularly to secure a state jail felony 
conviction, but without the appropriate punishment. In punishing a felony crime as a 
misdemeanor and allowing time served awaiting disposition to count towards the sentence, 
Section 12.44(a) allows offenders to return to the streets quickly, often with little time served. 
That provides a strong incentive to plead guilty, accept the 12.44 deal, and move through the 
system. It is a major contributor to the high recidivism rates among state jail felons. 
 

2. Jurisdictions should consolidate their state jail felony cases into a single docket so that those 
cases are managed and resolved consistently, and so that the proper treatment and 
punishment may be sentenced.  
 

3. Punishments for state jail felonies should emphasize early assessment and individualized 
treatment and rehabilitative services specific to the needs of the offender, and the opportunity 
to have a case dismissed if the terms of the pretrial intervention contract are met. There should 
be a focus on quickly determining the proper course of action in order to minimize pretrial 
detention and the accrual of time. A four-tier system could be devised, with the lower tiers 
providing incentive for rehabilitation and against recidivism, and the upper tiers providing 
punishment through mandatory sentencing and repeal of Section 12.44 of the Penal Code. The 
mandatory sentences for repeat offenses in the later tiers represent a more serious punishment 
than is currently in statute for state jail felonies. For example: 
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➢ First State Jail Felony Offense: A first-time offender would be eligible for a 12-month 
pretrial intervention program with terms set based on a comprehensive risk and needs 
assessment. Successful completion of a program would result in the case being dismissed 
and eligibility for an immediate non-disclosure and automatic expunction after a period of 
time without committing a new felony offense. This punishment makes clear that people 
make mistakes. Offenders will have to show a recognition of the mistake and a willingness 
to complete treatment and avoid recidivism. They are rewarded with a clean record. As a 
first-time offense, this option is preferable to § 12.44 of the Penal Code, which is currently 
widely used to plead guilty to a state jail felony in order to receive a misdemeanor 
punishment. Failure to complete the intervention program would result in jail time of up to 
12 months.  
 

➢ Second State Jail Felony Offense: A second offense would result in probation or 2-4 years in 
state jail. A drug and alcohol assessment would be mandatory, with up to 12 months of 
treatment if required by the court. Successful completion of a program (if required) and 
completion of 50% of the sentence would result in early termination of the probation or 
state jail term. However, failure to complete mandatory treatment would result in the rest 
of the sentence being served in state jail. 

 
➢ Third State Jail Felony Offense: A third offense would result in probation or 3-4 years in 

state jail. A drug and alcohol assessment would be mandatory, with up to 18 months of 
treatment if required by the court. Successful completion of a program (if required) and 
completion of 75% of sentence would result in early termination of the probation or state 
jail term. Failure to complete the probation terms would result in a mandatory state jail 
alternative. 

 
➢ Fourth State Jail Felony Offense: A fourth offense would result in four years of probation or 

four years in state jail. The offender would submit to a comprehensive assessment and be 
required to complete the recommended treatment. As an alternative the offender could 
serve 4 years in State Jail. Individuals offending for a fourth time will not be allowed to 
continue cycling through the system. The state would force them to commit to long-term 
treatment or a long-term jail sentence. This is a stricter punishment than is currently 
imposed on state jail felons. 

 
It is worth noting that Harris County’s program does not include all state jail felonies but focuses on low 
level offenses—crimes with a high level of recidivism. As the list of crimes categorized as a state jail 
felony (Listed in Appendix A) is extensive, the state should have a robust debate about whether to 
include all state jail felonies, or to focus on a specific set within that category. It is likely that focusing on 
crimes with high recidivism rates and where treatment has been proven effective will be the most 
appropriate course for the state to consider. 
 

VI. Conclusion 
 
Reforming the state’s approach to state jail felonies is an ambitious plan, but not one that presents 
insurmountable obstacles. This paper does not recommend decriminalizing certain activities. Nor does it 
recommend liberalizing punishments. Rather, it proposes a reformed approach to a system that does 
not work properly. State jail felonies, as currently constructed, do not serve their original purpose. While 
they have lengthy mandatory sentences, statutory loopholes to those sentences have rendered them 
relatively meaningless. The approach proposed herein recognizes that certain kinds of treatment and 
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supervision work to reduce recidivism and help offenders re-enter society and become productive 
citizens. Where those interventions and treatment work to reduce recidivism and lower crime, the state 
and its residents’ benefit. Where those forms of treatment do not work, and offenders pose a repeated 
or more dangerous threat, the punishments should be mandatory and more severe than they are now.   
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Appendix A: Crimes Identified as State Jail Felonies in the Texas Penal Code and Chapter 481 of the 

Health and Safety Code 

 

Crimes categorized as state jail felonies in the Texas Penal Code and Chapter 481 of the Texas Health 

and Safety Code include the following: 

 

• An attempt to commit a third degree felony.74 

• A criminal conspiracy to attempt a third degree felony.75 

• Possession of a criminal instrument or mechanical security device with the intent to sue the 

instrument or device in the commission of a third degree felony.76 

• Manufacturing, adapting, selling, installing or setting up an instrument or device with knowledge 

and the intent that it be used as a criminal instrument or mechanical security device.77 

• Illegal divulgence of public communications using scrambled or encrypted radio 

communication.78 

• Criminally negligent homicide.79 

• Unlawful restraint of a child younger than 17 years of age.80 

• Bestiality.81 

• Invasive visual recording.82 

• Unlawful disclosure or promotion of intimate visual material.83 

• Voyeurism.84 

• Reckless or negligent injury to a child, elderly individual, or disabled individual.85 

• Abandoning or endangering a child under the age of 15 in a manner that exposes the child to 

unreasonable risk or harm with intent to return for the child.86 

• Abandoning or endangering a child under the age of 15 in a manner that exposes the child to 

imminent danger of death, bodily injury, or physical or mental impairment.87 

• Interference with child custody.88 

• Agreement to abduct a child from custody.89 

• Criminal nonsupport.90 

• Interference with rights of guardian of the person.91 

• Arson.92 

• Certain categories of criminal mischief.93 

• Interference with railroad property (between $2,500 and $30,000 pecuniary loss).94 

• Certain offenses using graffiti.95 

• Certain categories of burglary.96 

• Certain categories of theft.97 

• A variety of fraud offenses.98 

• Certain breaches of computer security.99 

• Certain categories of electronic data tampering.100 

• Certain categories of unlawful decryption.101 

• Certain categories of unauthorized use of a telecommunications service.102 

• Certain categories of theft of telecommunications service.103 
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• Money laundering between $2,500 and $30,000.104 

• Certain categories of insurance fraud.105 

• Certain categories of Medicaid fraud.106 

• Tampering with governmental record.107 

• Fraudulent filing of financial statement with the intent to defraud or harm another.108 

• Certain crimes involving obstruction of governmental operations.109 

• Certain abuses of official capacity.110 

• Improper sexual activity with a person in custody or under supervision.111 

• Falsely alarming or reporting a bombing, fire, or other similar emergency at a school or public 

communications or utility facility.112 

• A repeat offense of interference with emergency request for assistance.113 

• Abuse of a corpse.114 

• Certain repeated offenses of cruelty to livestock animals.115 

• Attack on an assistance animal.116 

• Certain offenses of cruelty to nonlivestock animals.117 

• Certain offenses relating to dog fighting.118 

• Certain offenses relating to cockfighting.119 

• Prostitution (on fourth conviction).120 

• Offering or agreeing to pay a fee for prostitution (on fourth conviction).121 

• Promotion of prostitution.122 

• Certain forms of obscenity.123 

• Possession or promotion of lewd visual material depicting child.124 

• Possession of certain prohibited weapons.125 

• Providing a handgun to a minor.126 

• Prohibited purchase and sale of human fetal tissue.127 

• Driving while intoxicated with child passenger.128 

• Engaging in organized criminal activity while committing a Class A misdemeanor.129 

• Knowingly manufacturing, delivering, or possessing with intent to deliver certain controlled 

substances.130 

• Knowingly or intentionally possessing certain controlled substances.131 

• Knowingly or intentionally delivering certain amounts of marijuana.132 

• Knowingly or intentionally possessing certain amounts of marijuana.133 

• Possessing or transporting certain levels of chemicals with intent to manufacture a controlled 

substance.134 

• Possession or delivery of certain categories of drug paraphernalia.135 

• Unauthorized disclosure of certain health information.136 

• Knowingly dispensing, delivering, administering certain controlled substances.137 

• Diversion of a controlled substance by certain individuals.138 

• Health related fraud using prescription forms.139 

• Intentionally or knowingly diverting a controlled substance property or plant to one’s own use 

or unlawful purpose or benefit.140 
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• Committing certain drug offenses within a drug-free zone.141 

• Unlawful transfer or receipt of a chemical precursor.142 

• Unlawful transfer or receipt of a chemical laboratory apparatus.143 

• The use of a child in commission of certain offenses under Chapter 481 of the Health and Safety 

Code.144 

• Manufacture or delivery of certain controlled substances causing death or serious bodily 

injury.145 
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