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TCCRI Testimony to the Senate Committee on Business & Commerce 

Interim Charge on Licensing and Fees: Review licensing requirements and fees imposed on 

entities within the committee's jurisdiction. Make recommendations for state licenses and fees 

that should be reduced, repealed or transitioned to private-sector enforcement. 

August 28, 2018 

 

Note: Parts of this testimony have been adapted from a forthcoming TCCRI White Paper on regulation of 

occupational licensing in Texas. 

 

Introduction 

 

The Committee’s charges today are important. For a number of years now, TCCRI has taken an interest 

in occupational licensing in Texas. There is a growing body of evidence that occupational licensing—i.e. 

requiring the government’s permission in order to pursue a specific occupation or trade—creates 

negative effects and distortions in the marketplace. Occupational licensing programs are estimated to 

reduce the rate of job growth by 20 percent and cost between $35 billion and $42 billion per year in 

decreased competition, higher prices for consumers, reduced job growth, and discouragement of 

innovation and investment.i Evidence suggests that licensed occupations that grew in employment by 

10% from 1990 to 2000 would have grown by 12% without the license requirement in place.ii Research 

from the National Bureau of Economic Research estimates that state-specific licensing examination 

requirements may reduce interstate mobility by as much as 36%.iii A recent report shows that the 

growth in occupational licensing can decrease economic mobility, as supported by an average of 31 new 

licenses created in each state over a 20 year period (1993-2012) correlated with a 6.7 percent decline in 

absolute mobility over that same period.iv  

 

Given the considerable negative effects, the justifications—or lack thereof—for occupational licensing 

should be given greater scrutiny. More than 500 professional activities require a state-issued license in 

Texas.v Though a good number of those 500 are sublicenses within the same profession (e.g. there are 

different tiers of plumber licenses and cosmetology licenses), that number is still considerable. An 

estimated 1,100 occupations require licensure in at least one state, but fewer than 60 of those 

occupations require licensure in every state, which suggests that the vast number of licensing laws are 

unnecessary.vi Few people could explain why interior designers require a license in three states (and the 

District of Colombia), but not the other 47, except maybe the interior design lobby in Nevada, Florida, 

and Louisiana.vii  



2 
 

 

The proliferation of occupational licensing is recognized as a problem, yet within specific licensed 

industries there is no shortage of arguments that one’s own industry poses legitimate health and safety 

risks to the public if not properly licensed and regulated. This testimony will focus on the health and 

safety arguments as a framework for recommending “state licenses . . . that should be . . . repealed or 

transitioned to private-sector enforcement.” 

 

Senate Bill 2065 

 

Senate Bill 2065 (85R, Hancock) showed continued progress within the Texas Legislature in terms of a 

recognition that occupational licensing imposes burdens on businesses, workers, and the larger 

economy. As passed, SB 2065 deregulated a variety of professions. Reading through the bill to see the 

changes it made gives one a sense of how burdensome licensing laws can be. The bill made it easier to 

shampoo hair commercially, to operate a barber school or cosmetology school facility, and to manage 

bingo games. It largely deregulated towing and booting companies, vehicle protection warrantors, and 

attorney’s title insurance companies. It also codified the deregulation of eyebrow threading, which was 

declared unconstitutional by the Texas Supreme Court in the decision Patel v. Texas Department of 

Licensing and Regulation.  

 

To the disinterested person, regulation of hair shampooing and bingo operators may seem insignificant, 

but the Texas Occupations Code is filled with similar seemingly small burdens, all of which add up to a 

large and burdensome regulatory structure that harms the Texas economy and its workers.  

 

It is Time to Think About Occupational Licensing in a Different Way 

 

Arguments in favor of occupational licensing, to a near universal extent, focus on the need to protect 

“health and safety” of consumers, yet consumers rarely call for licensing laws. It is the industries 

themselves that typically lobby for licensing laws.  

 

It should be noted that most professions do not require an occupational license. Furthermore, many 

unlicensed occupations in Texas raise arguably legitimate health and safety issues. For example: 

 

• Painters are consistently listed as one of the most dangerous common professions in existence. 

Not only do they climb ladders and scaffolding, which poses a danger risk to themselves and 

liability risk to clients, but we often trust them in and around our homes.  

 

• The same can be said for handymen and general contractors. Hanging light fixtures, making 

structural repairs, and the variety of other jobs done by handymen pose arguable health and 

safety risks to those workers and the residences they work on. 
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• Auto mechanics fix our cars. We trust them to keep our automobiles in safe, working condition. 

We all rely on the work auto mechanics at one point or another. We rely on that work every 

time we set foot in our cars. 

 

• Nannies and in-home child care are people we trust in our homes and with our children. 

 

• Foundation repair workers are people we trust with the structural integrity of our homes. 

 

The list goes on, but the point is that these professions all create the arguable premise of a health and 

safety implication, which is the standard often used when debating occupational licensing. Few would 

argue that an auctioneer, which requires a state-issued license, poses a greater health and safety risk 

than a nanny or an auto mechanic (neither is licensed), yet we license the former, but not the latter. 

 

This is not to make the point that more professions should be licensed. Rather, the point is that many 

professions that the state licenses could be adequately regulated in the private market by responsible 

consumers and private regulation. The committee’s charge today touches on the right question: what 

can the private market adequately regulate? Most professions. 

  

Hurricane Harvey 

 

Hurricane Harvey and actions taken by Governor Abbott to aid recovery efforts are instructive in terms 

of how discussions of occupational licensing should be framed differently. Under Section 418.016 of the 

Government Code: 

 

The governor may suspend the provisions of any regulatory statute prescribing the 

procedures for conduct of state business or the orders or rules of a state agency if strict 

compliance with the provisions, orders, or rules would in any way prevent, hinder, or 

delay necessary action in coping with a disaster.viii 

 

Governor Abbott has used this authority extensively, with hundreds of statutes and rules still in 

suspension. Many of these relate to occupational licensing. Waivers include suspension of just about 

every registration, renewal, and continuing education requirement for health professionals, suspension 

of all necessary statutes and rules prohibiting health care professionals licensed out-of-state from 

practicing in Texas, and suspension of a host of licensing requirements for professions like plumbers, 

peace officers, psychologists, private security personnel, continuing education requirements of all 

licenses under TDLR’s purview within the affected counties, and many others. 

 

The number of licensing suspensions for Harvey are so numerous and the term of the suspensions, and 

waivers so long, that there should be a study done on which license requirements were suspended or 

waived and what the impact was. I suspect the benefits far outweigh the negatives. Moreover, the 

decision to raise these barriers across the board in an effort to aid hurricane recovery indicates that 
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supply limitation is a crucial element of occupational licensing. The fact that Texas needs these workers 

right now and is willing to lift licensing requirements in order to increase that supply should be Exhibit A 

in terms of evidence that these licenses are not crucial in terms of the health and safety arguments 

presented in order to justify them in the first place. 

 

Barrier Enforcement 

 

TCCRI has conducted research showing that actual regulation and enforcement of licensed professions is 

concerned less with protecting health and safety than it is with simply protecting the licensed industry 

and its licensed market participants from unlicensed competition. Taking no position on the motives of 

regulators who carry out the tasks statutorily assigned to them, it is objectively clear from existing 

enforcement data that the primary focus of license enforcement in Texas is what TCCRI calls barrier 

enforcement. 

 

Barrier enforcement may be defined as government actions relating directly to enforcing the mere 

existence of a licensing requirement (i.e. engaging in licensed work without obtaining the required 

license) rather than enforcement to protect consumers in some meaningful way (e.g. enforcing health 

and safety requirements) 

 

Using publicly available data for the year 2017, an estimated 66% of final enforcement actions by the 

Texas Department of Licensing and Regulation may be categorized as barrier enforcement. Across the 

spectrum of 24 general categories of licensed professions analyzed, 1,625 out of 2,460 administrative 

orders from TDLR in 2017 worked to enforce barriers. 

 

This data illuminates several important facts of license regulation. First, given that a license requirement 

is often cited as a necessity for regulating a given profession, the fact that most enforcement is carried 

out against non-licensees would suggest that such is not the case. Unlicensed bad actors can be—and 

are often—found. Put differently, since most enforcement is already focused on the unlicensed, it is 

incorrect to assert that licensure is needed in order catch bad actors.  

 

Second, most regulatory actions taken that are not categorized as barrier enforcement fall into 

categories of acts for which there are many existing consumer protections in state and federal law. 

Failure to pay a required sum or deliver the required good within the required time frame; failure to file 

the correct paperwork or to file paperwork in a timely manner; failure to remit a required fee—these 

are all regulatory actions by TDLR not categorized by TCCRI as barrier enforcement, and they are 

common. But they are equally common, if not more so, in unlicensed sectors of the professional 

marketplace. In all unlicensed sectors of the marketplace, issues of this sort are resolved through 

contract enforcement, existing consumer protection laws, non-license statutory regulations, and human 

understanding.  

 

Third, actual licensees often commit health and safety violations. The instances in which TDLR catches a 

major bad actor engaged in particularly poor behavior are overwhelmingly offenses committed by 
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licensees. This cuts against common arguments that licensure is needed to protect health and safety of a 

certain sector of consumer. As an objective and factual matter, requiring a state-issued license does not 

prevent bad actors from acting badly. It merely gives the state a license to revoke. The same is 

commonly done within private associations and trade groups, outside of government regulation.  

 

Looking through 2017 enforcement data, it is clear that TDLR engages in a fair amount of legitimate 

health and safety enforcement, and this testimony should not be construed as an attack on TDLR. TDLR 

exists to enforce the laws passed by the Texas Legislature, and by most accounts the agency does a good 

job to that end. However, the greatest effect of TDLR’s enforcement of occupational licenses in Texas is 

arguably to enforce the barriers imposed by those statutes, and to do so at the expense of consumers 

and unlicensed workers, to the benefit of licensed workers and regulated industries.  

 

Repealing Licenses 

 

Given that Texas requires a state-issued license for over 500 professions,ix efforts to repeal licenses 

should be encouraged. Building on SB 2065 last session, there are obvious candidates for a repeal list. 

Those include: 

 

• Geoscientists – (Recently recommended by the Sunset Commission) 

• Interior Designers – This is a voluntary registration license that the vast majority of interior 

designers do not use. Among the interior designers who are registered, roughly one-third of 

them don’t have the qualifications they purport to have because they were grandfathered in 

and extended last session. (TCCRI has this data via information request from the Texas Board of 

Architectural Examiners).  

 

Occupational Licensing Consumer Choice Act 

 

The Occupational Licensing Consumer Choice Act (“The Act”) is model legislation drafted by TCCRI. The 

Act “provides consumers with the right to choose a worker who best serves their needs irrespective of 

whether that person holds an occupational license.” If a person works in an otherwise legal profession 

that requires a license, The Act provides that a license is not required so long as the person discloses the 

fact that they are not licensed by the state to prospective customers. The Act provides requirements for 

a written disclosure, and production of such a disclosure in any enforcement action for not having a 

license shall be dismissed. The full text of the bill is provided in Appendix A. 

 

Where other model licensing bills focus on litigation and methods for striking licensing laws down, The 

Act takes a different approach. It is self-executing in that it provides a clear framework for working 

without a license. It focuses on consumer information and consumer choice. The Act’s benefits are 

myriad: 

 

• It does not repeal any licenses, but makes them no longer mandatory. 
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• It allows licenses to remain a market signal of qualification, but empowers consumers and other 

market participants (insurers, for example) to choose for themselves how important the license 

is. 

• It creates more market competition. This is good for workers, consumers, and the larger 

economy. 

• It empowers industry groups, trade organizations, and similar private associations to self-

regulate without the participation of government. 

 

Conclusion 

 

The Senate Committee on Business and Commerce has taken on an important issue today. Occupational 

licensing is a growing burden. Focusing on private regulation is the right way to think about these 

professions. Consumers are capable of making choices for themselves, and from Yelp! to Google, there 

are more resources available than ever before to help them do so. 
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Appendix A 

 

THE OCCUPATIONAL LICENSING CONSUMER CHOICE ACT 
Model legislation by the Texas Conservative Coalition Research Institute 

Summary: The Occupational Licensing Consumer Choice Act (“the Act”) is model legislation that 

provides consumers with the right to choose a worker who best serves their needs irrespective 

of whether that person holds an occupational license from the state of [STATE]. It provides that 

business owners, entrepreneurs, and workers in professions otherwise licensed by the state of 

[STATE] may operate without an occupational license if they disclose that fact to prospective 

consumers. Workers and entrepreneurs subject to regulatory enforcement may assert such 

disclosure as a defense to action related to enforcement of occupational licensing laws and 

regulations. 

Section 1.  Purpose  

The Purpose of the Act is to: 

(A) Protect workers from unnecessary and burdensome licensing regulations that do not 

address a legitimate, evidence-based, health and safety issue in the least burdensome way. 

(B) Increase market competition by allowing consumers to make informed decisions in hiring 

the workers they choose;  

(C) Empower industry groups, trade organizations, and similar private associations to self-

regulate without the participation of government; and 

(D) Make regulators more efficient by shifting resources away from enforcing occupational 

licensure to better focus on regulating for the purposes of protecting health and safety. 

Section 2.  Definitions 

The following definitions apply in this Act: 

(A) “Lawful occupation” means a service, profession, or line of work in the sale of goods or 

services that is not otherwise illegal irrespective of whether the occupation requires an 

occupational license in order to operate. 

(B) “Occupational license” means any requirement under a state authority to obtain a license, 

permit, registration, certificate, or other evidence of state authority in order to work in a lawful 

occupation.  

(C) “State authority” means any state agency, department, board, commission, or other 

governing body with state authority, and includes executive and administrative officers of such 

bodies. 
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(D) “Licensing regulation” means any statute, rule, ordinance, policy, enforcement practice or 

action, or any other action  by a state authority to require a license in order to work in a lawful 

occupation. 

(E) “Agreement for service” means a verbal or written contract to provide the services of a 

lawful occupation for consideration.  

(F) “Non-license disclosure” means a disclosure that a person is working in a lawful occupation 

without an occupational license. A non-license disclosure must include the following elements: 

 (1) A conspicuous statement that the person is not licensed by a state authority; 
 (2) The physical address and phone number where the person may be contacted; 
 (3) The printed name and dated signature of the person engaged in the lawful 
occupation; and 
 (4) The printed name and dated signature of the consumer entering the agreement for 
service.  
 

A non-license disclosure may include the name of any industry group, trade 

organization, or association to which the individual belongs, along with a statement that 

the person is certified, recognized, or otherwise issued a qualification by such a group, 

trade organization, or association.  

Section 3.  The freedom to work without a state-issued occupational license 

(A) A person otherwise required to hold an occupational license issued by a state authority has 

a right to operate in the state of [STATE] without an occupational license if that person provides 

a non-license disclosure to consumers before entering an agreement for service. 

(B) A person otherwise subject to an occupational license requirement may not be denied, and 

is entitled to, any benefit provided to a person who holds an occupational license so long as the 

person makes a non-license disclosure to a consumer before entering an agreement for service. 

(C) A state authority must disclose on its internet website and all written or digital and online 

application forms for occupational licenses that a person has a right to operate in the state of 

[STATE] without an occupational license otherwise required if a non-license disclosure is made 

to potential consumers before entering an agreement for service. 

(D) This Act shall not be construed to impose any requirement on workers engaged in a lawful 

occupation that is not the subject of licensing regulation by a state authority. 

Section 4.  Defense and relief 

(A) It is a defense to any licensing regulation, civil or criminal, by a state authority for the 

purpose of enforcing an occupational license requirement on a person engaged in a lawful 

occupation if the person properly made a non-license disclosure in the agreement for service 

that is the subject of such enforcement.  
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(B) Production of a non-license disclosure signed by both parties shall require immediate 

dismissal with prejudice of any licensing regulation, civil or criminal, by a state authority for the 

purpose of enforcing an occupational license requirement on a person engaged in a lawful 

occupation.  

(C) A person that prevails in asserting a defense under Section 4(A) shall be entitled to 

reasonable costs and attorney’s fees incurred in asserting such a defense.  

Section 5. Exemptions 

 

Section 6.  Supremacy clause 

The provisions of this Act supersede all other statutory provisions of the state of [STATE]. 
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